I N THE MATTER OF MERCHANT MARI NER' S DOCUMENT NO. Z-516047 "R'
AND ALL OTHER SEAMAN S DOCUVMENTS
| ssued to: Ol ando Rosal es HOPPE

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1884
O | ando Rosal es HOPPE

Thi s appeal has been taken in accordance with Title 46 United
States Code 239 (g) and Title 46 Code of Federal Regulations
137. 30- 1.

By order dated 17 Novenber 1969, an Exam ner of the United
States Coast Cuard at Long Beach, California, revoked Appellant's
seaman's docunents upon finding him guilty of msconduct. The
speci fications found proved allege that while serving as a steward
utility on board SS ROBIN KIRK under authority of the docunent
above captioned, Appellant:

(1) on or about 23 Septenber 1969 wongfully failed to
perform his assigned duties while the vessel was ported
[sic] in Manila, P.1.;

(2) on or about 24 Septenber 1969 wongfully assaulted the
Chief Steward with threats to wt, "You no good m----
f----- "1l kill you," at Manila, P.I.;

(3), (4), and (5)

on or about 9, 10, and 11 Septenber 1969, respectively,
wongfully absented hinself from the vessel and his
duties wthout |eave, at Manila, P. I.

At the hearing, Appellant did not appear. The Exam ner
entered a plea of not guilty to the charge and each specification.
The Investigating Oficer introduced in evidence voyage records of
ROBI N KI RK

There was no def ense.

At the end of the hearing, the Exam ner rendered an oral
decision in which he concluded that the charge and specifications
had been proved. The Exam ner then entered an order revoking al
docunents issued to Appell ant.



The entire decision was served on 25 March 1970. Appeal was
timely filed. Al though anple tine was allowed, Appellant has
chosen to add nothing to his original notice of appeal.

FI NDI NGS OF FACT

On all dates in question, Appellant was serving as a steward
utility on board SS ROBIN KIRK and acting under authority of his
docunent while the ship was in the port of Manila, Republic of the
Phi | i ppi nes.

On the 9th, 10th, and 11th of Septenber 1969, Appell ant,
W t hout perm ssion, was absent fromthe ROBIN KIRK and failed to
perform his assigned duties on 23 Septenber 1969.

At approximately 10:45 on the norning of 24 Septenber 1969
Appel  ant entered the P.O nessroomand said to the Chief Steward,
J. Cobb, "You no good m---- f----- , "1l kill you,"™ and then took
a swing at the Chief Steward, stating to him "You get ne |ogged
for yesterday ."

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Exam ner . It is contended that Appellant was in the U S P.HS
Hospital, San Francisco and unable to be present at the hearing,
deci sion and order in Long Beach, California Novenber 17, 1969.
Appel I ant al so deni es the charges.

APPEARANCE: Appel l ant, pro se.
OPI NI ON

The charges in this case were served on 7 Cctober 1969. At
the tine, notice of hearing was given for 1000 on 13 Cctober 1969.
Appel | ant acknow edged service of the charges and notice of his
rights. He acknow edged notice also that if he did not appear
pursuant to notice the hearing m ght be conducted in absenti a.

Appel  ant did not appear on 13 Cctober 1969. The hearing proceeded
in absentia. to ultimate findings, ascertainnment of prior record,
and declaration that the hearing was closed. 17 Novenber 1969, the
date chosen by Appellant in asserting his inability to be present
because of hospitalization was not the date of hearing but only the
date on which the Exam ner's witten decision was issued.

Once Appellant failed to appear pursuant to notice, wthout
even attenpt to provide adequate explanation, he forfeits his
rights to further notice even if circunstances dictate continuances
of the open hearing. In any event, under the procedures now



aut horized in 46 CFR 137.20-175, nothing happened on 17 Novenber
1969 for which Appellant woul d have been entitled to notice so that
he coul d be present on 13 Cctober 1969.

|1

Appel lant's denial of the charges is untinely. The nere naked

deni al, of course, neans nothing. |f Appellant had appeared for
hearing a plea of not guilty would have constituted a denial of the
charges and required proof of the allegations. The Exam ner's

entry of not guilty pleas acconplished the sane result, and proof
was forthcom ng.

| f Appellant had wished to do nore than plead not guilty it
was necessary for himto do so before the Examner. Hs right to
do so was forfeited by his failure to appear.

There is a matter not raised by Appellant which | nust
consider since it constitutes clear error.

The second specification, as drawn, and as found proved does
not spell out "assault." The Exam ner concl uded:

"There was reliable, probative and substanti al
evi dence which established that the respondent, while
serving as aforesaid, did on or about 24 Septenber 1969
wrongfully assault the chief steward, J. Cobb, wth
threats, to wit: “you no good m---- f----- "1 Kkill
you, "as alleged in the second specification which is
hereby found proved."”

It is hornbook |law that "assault" is basically an attenpt to
commt a battery. State v Davis, 23 N.C 125, 35AM Dec. 735
Mere threatening or abusive |anguage has |long been held not to
constitute (Chapman v_State, 78 Ala. 463, 56 Am Rep. 42), although
more recently sonme jurisdictions have differed (State v. Mlver
321 N.C. 313, 56 SE 2nd 604; but see the extensive annotation on
this decision at 12 ALR 2nd 971).

The general rule for the latter proposition is probably better
explicated on the reverse of the coin. Under the general |aw an
assault may be net by justified self-defense, such that the
defender is not guilty of assault and battery. Except where the
rule my have been nodified by statute, it 1is practically
uni versally accepted that[ nere words, however threatening or
abusive, do not justify the use of force by the addressee. Keiser
v_State, 71 Ala. 481, 46 Am Rep. 342. Thus, threatening or
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abusi ve | anguage does not constitute assault, w thout nore.

The specification here, thus, does not allege an offense of
assault, and the Examner's conclusion does not state that an
of fense of assault was found proved.

|V
It is easy to see how the Exam ner was led into this error.

The evi dence adduced at the hearing tended to prove that at
the tine of use of the threatening | anguage Appellant "took a sw ng
at the chief steward.” 1In his findings of fact the Exam ner found
that Appellant "took a swing" at the chief steward. What the
evidence tended to prove and what the Exam ner found as fact
constitute assault whether Appellant had spoken or not.

In the ordinary case the rule of Kuhn v Cvil Aeronautics
Board. CA, DC. Gr. (1950), 183 F. 2nd 839, m ght be invoked here
on the theory that a matter not discussed in the notice of hearing
was actually litigated by the introduction of proper evidence on
the point and the fault of the original specification was cured by
the Examner's finding even if he did not go to the point of
amendi ng the pleadings to conformto the proof. This recourse is
not available. Appellant did not appear for the hearing.

A failure of a person to appear for the hearing after proper
notice cannot prevent litigation of a matter as to which he was on
notice. A failure to appear does, however, frustrate litigation of
a matter as to which he had been given no notice. Appellant here
was never on notice that his hearing involved assault by taking "a
swi ng" at another person but only that he was charged wth
assaul ti ng anot her person with words, without nore. This latter,
as | have pointed out, does not constitute assault. Wthout proper
notice, Appellant cannot be held to a finding that he commtted
assault by "taking a sw ng" at soneone.

Vv

The question remai ns whet her the second specification nust be
di sm ssed or whether there is sonething salvable of it.

In a specification of assault, it is frequent that the
coupling of threatening words with gestures may spell out a proper
allegation. |1 have often held that the use of threatening or

abusi ve | anguage to a fell ow seaman, especially to a superior, is
m sconduct. Deci sion on Appeal No. 1473.

The | anguage used in the instant case was both threatening and
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abusi ve. Al though it was inproperly linked to a concept of
assault, it was |language that formed the basis for an allegation of
m sconduct. Since the | anguage was alleged as "threats" and was
proved as a threat, Appellant was properly on notice that a threat
was to be litigated. It does not matter that the threat did not
constitute an assault. The threat could be and was litigated after
noti ce.

It is proper to reduce the second specification from assault
to wongful use of threatening |anguage, and | shall do so.

\

This raises a new question: should the Exam ner's order be
reduced to reflect the change from a finding of assault to a
finding of use of threatening |anguage required by an error in
pl eadi ng.

On a bare record | mght give serious thought to whether the
error should not call for a reduction of the order. The evidence
clearly establishes that an assault was actually commtted but this
of itself will not justify a refusal to consider mtigation of the
order. The record is far from bare, however.

Appel lant's prior record is as follows:

(1) 1965, 15 April, New York; warning for tw failures to
perform because of intoxication;

(2) 1965, 29 Septenber, New York; suspension of three nonths
on twel ve nonths' probation, for five acts of m sconduct;

(3) 1966, 21 Novenber, Mobile; suspension of seven nonths for
three acts of m sconduct;

(4) 1968, 2 February, Mobile; suspension of three nonths,
plus six nmonths on twelve nonths' probation, for four acts of
m sconduct .

The instant case involves five acts of msconduct, all of
which constituted violation of the probation ordered at Mobile.
The total, over four years, anounts to twenty-four acts of
m sconduct enconpassed in five separate proceedi ngs under R S. 4450
and 46 CFR 137.

The table at 46 CFR 137.20-165 contenpl ates as appropriate for
an order of revocation any fifth offense found proved, barring
unusual circunstances, over fifteen years. Wile Appellant has had
only five actions taken against him | repeat that they enconpass

-5-



twenty-four offenses over a period of four years. Especially in
view of the violation of probation found here, | would be
undermning the discretion vested in exam ners to nake appropriate
orders if | should arbitrarily and capriciously reduce the order of
revocation entered of revocation entered in this case.

CONCLUSI ON

| conclude that the second specification in this case nust be
anmended to delete the words as specified and found proved, from "on
or about" to the end, and to substitute therefor this |anguage:

"On 24 Septenber 1969 did wongfully use threatening
| anguage to the chief steward of the vessel."

The specification as anmended is found proved.
O der.

The order of the Exam ner dated at Long Beach, California, on
17 Novenber 1969, is AFFI RVED

T. R SARGENT
Vice Admral, U S. Coast Cuard
Acti ng Commandant

Si gned at Washington, D. C, this 3rd day of August 1972.
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